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FTB notices being sent in error
Software issues are part of the problem.
By Renée Rodda, J.D.
Editor

This last month, we received numerous posts on our Message Board
from tax professionals whose clients received erroneous notices from the
FTB. The erroneous notices related to two issues: improperly disallowed
NOL deductions and improperly disallowed Passthrough Entity Elective Tax
Credits. The good news is that in both cases the FTB is correcting these
issues for taxpayers, and no action is required.
NOL deductions
The FTB has confirmed that due to a software company’s error,
approximately 13,000 returns did not properly subtract federal NOL
adjustments from taxpayers’ California AGI. This has generated a number
of notices to taxpayers, and many practitioners have reported contacting
the Tax Practitioner Hotline to resolve these issues. The FTB is working
directly with the software provider to resolve the issue, and the FTB is
manually correcting the returns of all impacted taxpayers. The correction
and updated information will be displayed on the taxpayers’ MyFTB
accounts by the end of June. There is no further action required on the
part of taxpayers or practitioners.
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We have heard that some FTB staff are still instructing tax professionals to file amended
claims. This appears to be a training issue. The FTB has confirmed that no action is required
by taxpayers to correct these returns.
Passthrough Entity Elective Tax Credit notices
Taxpayers claiming Passthrough Entity Elective Tax Credits on their 2021 personal tax
returns are required to include credit code 242 on their Form 540 and (if applicable)
Schedule P, Alternative Minimum Tax and Credit Limitations. Unfortunately, due to a
programming oversight, the FTB has identified 168 accounts in which the Passthrough Entity
Elective Tax Credit was claimed on Schedule P, but the credit code 242 was not entered. As
a result, the credit was disallowed, and a Notice of Tax Return Change (FTB 5818B) was
issued stating that the credit could not be claimed when the taxpayer is subject to AMT.
These credits are applicable for taxpayers subject to AMT but will only be properly
applied if the credit code is listed on the Schedule P. The FTB is manually adjusting the
affected accounts, and there is no action required by taxpayers. Practitioners and taxpayers
may verify these account corrections on MyFTB.
Don’t lose out on excess business loss carryovers
Some taxpayers may be losing out on claiming excess business loss carryovers
on their 2021 returns. See the story on page 77 for information on what to do for
returns that have already been filed, as well as those you haven’t filed yet.

Tennessee sole proprietor singing the California
tax blues
Some, but not all, of the consulting income received from a California
customer is subject to California tax.
By Sandy Weiner, J.D.
California Editor

A Tennessee sole proprietor who provided consulting services to a California insurance
agency had California-source income that was taxable by California, even though the
sole proprietor performed all his services in Tennessee and was never physically present in
California.1 All of the trainings and consulting services conducted by the sole proprietor for
his California customer and its employees were conducted from Tennessee via Skype or
personal phone calls, or physically in Tennessee.
Bindley 2 physical presence is not
Under the OTA’s precedential decision in Appeal of Bindley,
required to tax the income received by a nonresident sole proprietor if their customer
receives the benefit of the services in California. In addition, California’s nonresident
sourcing regulation3 incorporates California’s corporate apportionment rules,4 including the
This publication is sold with the understanding that the publisher is not engaged in rendering legal, accounting or other professional advice and assumes no liability
whatsoever in connection with its use. Since tax laws are constantly changing and are subject to differing interpretations, we urge you to do additional research before
acting on the information contained in this publication.
SPIDELL’S CALIFORNIA TAXLETTER® (ISSN No. 0194-8237) is published on the first day of each month by Spidell Publishing, Inc.®, P.O. Box 61044, Anaheim,
California 92803-6144. Telephone: (714) 776-7850. Fax: (714) 776-9906. Website: www.caltax.com. E-mail: subscriptions@spidell.com. The subscription price is $129 for
12 months. ©2022, Spidell Publishing, Inc®. Federal law prohibits unauthorized reproduction of Spidell’s California Taxletter®. All reproduction must be approved in writing
by Spidell Publishing, Inc.® Editor: Renée Rodda. California Editor: Sandy Weiner. Contributing Editors: Kathryn Zdan, Mike Giangrande. Managing Editor: Austin Lewis.
Layout: Ana Cervantes.
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market-based sourcing rules,5 if a nonresident sole proprietor conducts a unitary business
both inside and outside California.
Bindley, a sole proprietor conducts a unitary
Under the reasoning adopted by the OTA in Bindley
business if they are in a single line of business, in this case “consulting.” Furthermore,
because the taxpayer operated in Tennessee but had customers in California, he was
conducting business both inside and outside California and therefore was subject to
California’s corporate apportionment rules.
The OTA rejected the taxpayer’s argument that his case was distinguishable from the
Bindley case because Bindley involved a taxpayer who produced a tangible product, a
screenplay, for his California customer. The OTA in Bindley applied the market-based
sourcing rules related to the taxation of services (the writing of a screen play) and not the
delivery of tangible personal property, so the reasoning of Bindley was on point.
All is not lost
Even though the OTA held that the $59,950 in income received by the sole proprietor
from his California customer was California-source income, the OTA did not uphold
the FTB’s assessment, which subjected the full $59,950 to California taxation. Rather,
the OTA ruled that the FTB was required to apply California’s single sales factor
apportionment formula to determine how much of the $59,950 in consulting service
income was actually subject to California taxation.
According to the information provided by the FTB to the OTA, the total everywhere
gross receipts reported by the taxpayer on his Schedule C was $207,423. Therefore,
the single sales factor apportionment formula was 28.9% ($59,950 ÷ $207,423).
Applying the 28.9% sales factor to the taxpayer’s total net unitary business income
of $143,425 resulted in California-source income of $41,453, not the $59,950
computed by the FTB.
Nonresident sole proprietor checklist
As a result of earlier OTA decisions6 and guidance issued by the FTB,7 we now have a
series of factors to evaluate when a nonresident sole proprietor receives an assessment from
the FTB. And trust me, if a California business issues a 1099-NEC to a nonresident sole
proprietor who has not filed a California return, they will receive an assessment from the
FTB.
Under California’s market-based sourcing rules, the key to determining whether the
income is California‑source income subject to California taxation is determining where the
benefit is received. To make this determination, the FTB has outlined the following factors to
consider:8
1. Who is the customer: If the taxpayer’s paying customer is located in California, the
benefit of the service may be received in California, but it’s important to remember
that this is not a foregone conclusion. Taxpayers and their tax professionals should
work through all the factors below to see whether the benefit of the service is actually
received in California, and if so, how much of the income is subject to California
taxation.
2. What is the service being provided: This will likely be identifiable in the written or
verbal contract between the sole proprietor and their customer.
3. What is the benefit being received: Key to determining where the benefit is received is
determining what the benefit actually is. Examples include marketing services that will
boost the customer’s overall market, event planning for an event in a specific location,
or employee training, customer support, etc.
4. Where is the benefit received by the customer: This is often the most nuanced factor
to evaluate. If the customer is located in California and the service is provided directly
-3-
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5.

to the customer in California, the benefit is received in California. However, if the
taxpayer provides services to the customer at a location outside California, such as
providing event services for an event located in Las Vegas, the benefit will be received
at the event location.
In cases involving subcontracting services to a customer’s customer, the FTB is now
applying a look-through analysis, and the benefit of the service will be received
where the customer’s customer receives the benefit of the service. See “FTB reverses
interpretation of market-based sourcing rules” in the May 2022 issue of Spidell’s
California Taxletter®.
How to measure where the location of the benefit is received: To determine how to
measure where the benefit is received, the market-based sourcing regulation provides
a list of cascading rules for taxpayers with business customers9 (a different set of
cascading rules applies for individual customers). If the upper rule provides the answer,
then the lower-listed rules do not have to be considered. Taxpayers should first look
to:10
● Does the contract specifically state where the benefit is going to be received?
● If the contract doesn’t accurately specify where the benefit of the service is
to be received, the taxpayer or the FTB can look to the taxpayer’s books or
records;
● If neither the contract nor the books or records accurately reflect where the benefit
is to be received, the taxpayer can reasonably approximate where the benefit is
received; and
● If none of the rules above can be utilized, the benefit of the service will be assigned
to the customer’s billing address.

Example of applying the cascading rules: Katerpiller, Inc. subcontracts with a
California construction company to provide equipment training to the California
company’s employees. The contract does not specify where the employees are
located. However, Katerpiller’s records show that the employees are located in
several states where the construction company has major construction contracts.
Katerpiller can assign the income based on the location of where the employees are
located. If a total of 20 employees were trained, and only five of them were located
in California, then only 25% of the income is considered California‑source income.
6.

What is the sales factor apportionment formula: As the Bass appeal shows, if the
taxpayer has income from both inside and outside California, all the California-source
income is not automatically subject to California taxation. Rather, only the net income
apportioned to California is subject to California taxation. For most taxpayers, this will
be determined using California’s single-sales factor.

1

Appeal of Bass, 2022-OTA-145

2

Appeal of Bindley, 2019-OT-179P

3

18 Cal. Code Regs. §17951-4

4

R&TC §25120 et seq.

5

R&TC §21536; 18 Cal. Code Regs. §25136-2

6

Appeal of Wood, 2019-OTA-264; Appeal of Krown, 2021-OTA-078

7

FTB Legal Ruling 2022-01

8

Id.

9

18 Cal. Code Regs. §25136-2(c)(2)

10

18 Cal. Code Regs. §25136-2(c)(1)
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Top reasons for e-file rejections
Using the wrong form version tops the list.
By Kathryn Zdan, EA
Contributing Editor

At a recent FTB presentation on e-file and substitute forms, the FTB reported on the top
reasons why e-filed returns are rejected.
Business entities
The 2021 filing season saw 36,000 rejections, which, compared to last year’s 19,000, is
an increase of 90%. The most common issues for business entity returns were:
1. The state return version that was filed does not match the FTB’s version of the form.
Contact the software provider to resolve this error. This type of error was up 123% from
the previous filing season.
2. Form 565, Partnership Return of Income, rejections due to returns being submitted
with all zeroes, all nines, or some variation of this in the California entity ID field. This
field is optional. If the entity does not have an SOS number, they only need to provide
their FEIN. This type of error was up to 3,960 rejections from the 23 rejections of the
previous filing season.
3. The federal return version that was filed does not match the IRS version of the form.
Contact the software provider to resolve this error.
4. The Electronic Funds Withdrawal requested date for a stand-alone EFW payment
request cannot be more than five days prior to the received date that the request was
processed by the FTB.
5. On Form 568, Limited Liability Company Return of Income, if the “Disregarded Entity”
box on question U1 is checked “No,” then Schedule K must be attached.
Individuals and fiduciaries
The 2021 filing season saw 495,000 rejections, which is down 40% from the 823,000
rejections the prior year. The most common issues for these returns were:
1. The state return version that was filed does not match the FTB’s version of the form.
Contact the software provider to resolve this error.
2. The primary taxpayer’s submitted prior-year AGI does not match the FTB’s records. This
type of error was up 76% from the previous filing season. The taxpayer can log in to
their MyFTB account to verify their prior-year AGI or e-file by signing Form 8453‑OL,
California Online e-file Return Authorization for Individuals.
3. Duplicate return rejections stemming from the taxpayer’s SSN matching a previously
accepted return, without the “superseded return” or “amended return” box being
checked.
4. The spouse’s submitted prior-year AGI does not match the FTB’s records. The taxpayer
can log in to their MyFTB account to verify their prior-year AGI or e-file by signing
Form 8453-OL.
5. The e-file system has identified a return as being a duplicate of a previously accepted
return. If the only change is to the Social Security number, do not resubmit. Instead, to
resolve this error contact the FTB’s e-Programs Customer Service at:
(916) 845‑0353
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Nonresident spouse’s income factors into tax
calculation
Community property income can’t be ignored.
By Kathryn Zdan, EA
Contributing Editor

In two recent appeals, taxpayers with one spouse in California and one spouse in another
state incorrectly reported their income taxable to California. Both taxpayers oversimplified
the income reporting and failed to take into account community property rules and the
California method for computing tax.
Split it down the middle
Taxpayers excluded the entirety of the taxpayer-husband’s Texas wages from their California
income.1 For the year at issue, the husband was a resident and domiciliary of Texas who had
non-California wages, and the wife was a California resident but a Texas domiciliary who
had California wages. The couple argued that only 50% of their combined income should be
subject to California tax because their income is community income and therefore should be
divided equally, and the husband was not a resident of California for the year at issue.
However, when making the determination of whether income is taxable to California,
there is a two‑step process:
1. Does the nonearning spouse have a marital property interest in the earning spouse’s
income? and
2. If so, is the nonearning spouse’s interest taxable in California?
Because Texas is a community property state, the taxpayer-wife had a one-half community
property interest in the husband’s earnings. These earnings were subject to California
tax because the wife was a California resident, and California residents are taxed on all
income, regardless of source.
On top of that, 100% of the wife’s wages were taxable to California because:
● The wife was domiciled in Texas, a community property state, so her husband had a
one-half community property interest in her wages; and
● Her wages were California source‑income, so his share of her wages was subject to
California taxation.
Because the wife was a California resident, her half of her wages were subject to
California taxation as well.
Method to the madness
In another case, the taxpayers argued against the California “taxation” of the
taxpayer‑husband’s Washington income. In this case the husband was a resident of
Washington, also a community property state, and the wife was a California resident.
While the FTB conceded he was a nonresident for the year at issue and therefore his half
of his wages were not subject to California tax, the wife’s share of his wages was subject
to California tax because she was a California resident. But even though his half of his
Spidell’s 2022 Summer Tax Webinar
Spidell’s 2022 Summer Tax Webinar focuses on real estate, retirement, and investments, and will cover topics such as:
important §1031 exchange issues, the pros and cons of holding real estate in an entity, when IRC §199A applies to real
estate activities, new proposed RMD regulations, nontraditional investments (including cryptocurrency), what to consider
for your clients retiring out of California, and more. Click here to register.
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wages were not subject to tax, those wages factored into total California AGI for the
purposes of computing the California rate of tax.2
Nonresidents and part-year residents only pay tax on California‑source income, but their
worldwide income affects the rate at which their California-source income is taxed. This
method of computing the tax rate is known as the “California method.”
The California method of taxation does not tax out-of-state income that is received
while a taxpayer is not a resident of California. Tax is calculated by multiplying the
California‑source taxable income of a nonresident or part-year resident by a rate equal to
the tax computed on worldwide income as if the person were a resident.
Although this method has been challenged by numerous taxpayers as unconstitutional, it
has consistently been upheld by the courts.

1

Appeal of Dencklau, 2022-OTA-155

2

Appeal of Noble, 2022-OTA-159; R&TC §17041(a)

Taxpayers are missing out on California business
losses
Missing form instructions result in taxpayers losing out on excess business
loss carryovers.
By Renée Rodda, J.D., and Sandy Weiner, J.D.
Contributing Editors

We’ve received numerous e-mails and Message Board posts from tax professionals who
noticed a problem when preparing 2021 California returns for clients with excess business
loss carryovers from the prior year. These clients were unable to utilize the carryovers on
their 2021 California returns, even though they had taxable income to claim the carryover
against.
The FTB has confirmed that this is the result of information missing from the instructions
for Form FTB 3461, California Limitation on Business Losses. The FTB is correcting the
2021 form instructions, which will result in updates to your tax software. In the meantime,
we recommend you hold off on filing extended 2021 returns for clients who have an excess
business loss carryover.
Affected taxpayers who have already filed their 2021 returns will have to file amended
returns to correct these issues.
What the law says
Both California and federal law limit the amount of business losses noncorporate
taxpayers may claim in a tax year against their nonbusiness income to a specified amount
($262,000 for the 2022 taxable year; $524,000 for MFJ).1 Remember that unlike federal
law, which treats excess business losses as a net operating loss for the following year, for
California purposes, excess business losses are treated as a carryover excess business loss
for the following taxable year.
Example of limitation calculation: Luke and Laura are married. Laura owns a
restaurant as a sole proprietor and reports her business income and expenses on
Schedule C. In 2021, her revenue from the restaurant is $5 million and her expenses
are $6.5 million. Luke is an attorney and earns a salary of $850,000.
-7-
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Laura’s excess business loss for 2021 is calculated as follows for both California
and federal purposes:
Total business expense
Less: Gross business income
Less: Threshold amount
Excess business loss

($6,500,000)
5,000,000
524,000
($ 976,000)

Luke and Laura may only claim $524,000 of the losses from her business against
Luke’s $850,000 salary. For both federal and California purposes, their taxable
income is $326,000 ($850,000 - $524,000).
For California purposes, the $976,000 will be treated as a prior-year carryover excess
business loss and will be used to compute her California excess business loss in 2022.
Example of carryover differences in 2022: In 2022, Laura’s revenue from the
restaurant is $6 million and her expenses are $6.41 million. Laura’s California
excess business loss for 2022 is calculated as follows:
2022 business expense
Prior-year excess loss carryover
Less: Gross business income
Less: Threshold amount
Excess business loss

California calculation
($6,410,000)
(
976,000)
6,000,000
524,000
$ 862,000

For California purposes, because their 2021 excess business loss carryover of $976,000
is added to their 2022 losses, this $1,387,283 ($410,000 + $976,000) amount is above
the $524,000 threshold amount, and the $862,000 excess will be carried over to 2023 as
an excess business loss carryover for California purposes.
For California purposes, their taxable income is calculated as follows:
Luke’s wages
Less: Laura’s limited business loss
Taxable income

$850,000
( 524,000)
$326,000

What the forms currently do
Unfortunately, the way the California forms currently work, taxpayers are unable to claim
the excess business loss carryovers in the ensuing tax years.
We ran a variety of scenarios and confirmed that this was the case and discovered
that not only was the carryover not being applied against taxable income even when the
amounts involved were below the $262,000 2022 threshold, but that the software:
● Did not issue any type of diagnostic; and
● Frequently did not even populate the Form FTB 3461. This means it is unclear whether
the software will retain the carryover to apply in future tax years.
Spidell’s Analysis & Explanation of California Taxes
You can pre-order the 2023 edition of The Big Blue Answer Book™, which is available in online and print versions.
Subscribers get quarterly updates e-mailed to them to stay up-to-date on California tax news. This indispensable reference
manual is written for California tax pros by trusted California experts. Click here to order.
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What’s next
We brought this issue to the FTB’s attention, and they worked quickly to respond to our
concerns and draft corrections to the form instructions.
For detailed examples of how the form instructions and calculations will change, go to:
www.caltax.com/files/2022/cat0722example.pdf

1

IRC §461(l); R&TC §17560.5

What’s the difference between residency and
domicile?
See how California distinguishes between these two concepts.
By Kathryn Zdan, EA
Contributing Editor

While some states consider domicile and residence to be the same, California makes a
distinction and views them as two separate concepts even though they may often overlap.
An individual may be a resident of California although not domiciled in California, and,
conversely, may be domiciled in California without being a resident.1 In this latter situation,
the individual is taxed only on income from California sources.
Most people are residents of and domiciled in the same state. But these intertwined
concepts become important in certain situations, for example, when a taxpayer is contracted
to work in another state, has a spouse in another state, or is a member of the military and is
outside of their home state on orders.
For example, see the article “Nonresident spouse’s income factors into tax calculation” in
this issue.
Residency
A resident is any individual who is:2
● In California for other than a temporary or transitory purpose; or
● Domiciled in California, but who is outside California for a temporary or transitory
purpose (see upcoming section “Temporary or transitory purpose”).
Residency is primarily determined by examining all the facts and circumstances of each
particular case. Residency is significant because:3
● Residents of California are taxed on all income, regardless of source;
● Nonresidents are taxed only on income from California sources; and
● Part-year residents are taxed on all income while a resident and only on income from
California sources while a nonresident.
Generally, the state to which a person has the closest connections during the taxable year
is the person’s state of residence.4
Any individual who spends in the aggregate more than nine months of the taxable year in
California is presumed to be a resident. The presumption may be overcome by satisfactory
evidence that the individual is in the state for a temporary or transitory purpose (see below).5
On the other hand, an individual who is domiciled outside of California and maintains a
permanent abode there but who is in California for six months or less during a taxable year
is considered to be in this state for temporary or transitory purposes. But the individual must
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not engage in any activity or conduct within California other than that of a seasonal visitor,
tourist, or guest.6
Domicile
“Domicile” is a legal term that does not have the same meaning as “residence” in
California.
For tax purposes, domicile is the place where an individual voluntarily establishes his or
her true, fixed, permanent home and principal establishment, and to which place he or she
has, whenever absent, the intention of returning. It is the place in which an individual has
voluntarily fixed the habitation of self and family, not for a mere special or limited purpose,
but with the present intention of making a permanent home until some unexpected event
shall occur to induce an adoption of some other permanent home.7
An individual can have only one domicile at any one time.8 If an individual has acquired
a domicile at one place, it is retained until another domicile is acquired elsewhere. A
change of domicile requires:
● Abandonment of the prior domicile;
● Physically moving to and residing in the new locality; and
● Intent to remain in the new locality permanently or indefinitely.
In order to change domicile, a taxpayer must actually move to a new home and intend to
remain there permanently or indefinitely.9
The California Court of Appeal and the FTB’s regulations define “domicile” as the
location where a person has the most settled and permanent connection, and the place to
which a person intends to return when absent.10
Why are domicile and residency important?
Understanding domicile and residency is important because they also factor into:
● Legal aspects of community property:11 Whether an individual’s income is subject to
community property law is based on the individual’s domicile.
● Voting: California’s Elections Code defines “residence” for voting purposes as a
person’s domicile, while the FTB considers voting in California proof of residency.
However, voting in another state does not automatically mean the taxpayer is a
resident there.
● Military: A military member is domiciled in the state of his or her home of record. The
military income may only be taxed by the domiciliary state, not by the state in which
the member is stationed.12 California treats a military member who is domiciled in
California as a nonresident if the member is stationed outside California on permanent
orders. In this case, the member is a nonresident of California but still domiciled in
California.13
Residency and working outside of California
There is a special rule for certain individuals domiciled in California but working outside
of California. A taxpayer is a California nonresident if that taxpayer:14
● Is outside of California for at least 546 consecutive days under a written employmentrelated contract;
● Spends no more than 45 days in California during the taxable year; and
● Has less than $200,000 in intangible income (stocks, bonds, etc.) in taxable years in
which the employment-related contract is in effect (this test applies to the income of
each spouse separately).
The 45-day period includes time spent in California for personal or business purposes. A
spouse is also considered a nonresident if accompanying the spouse meeting the test. The
spouse must also meet the 45-day rule.
- 10 -
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This provision does not apply if the principal purpose of the individual’s absence is to
avoid taxes.15
Comment
In these situations, the taxpayer is still domiciled in California but is a nonresident.
This means that community property rules apply, and their wages will be considered
community income.
Temporary or transitory purpose
Whether an individual is in California for a temporary or transitory purpose depends on
the facts and circumstances of each case.
Factors that may indicate an individual is a resident and not in California temporarily
include:
● Ownership of real property in California;
● Sending children to California schools;
● Obtaining a California driver’s license and auto registration; and
● Having family, social, and business interests in California.
If an individual comes to California for a vacation, to complete a transaction, or is simply
passing through, the individual’s purpose is temporary or transitory.16
An individual’s stay is other than temporary or transitory if the individual:17
● Is assigned by an employer to an office in California for a long or indefinite period;
● Returns to California with no specific plans to leave; or
● Is ill and is in California for an indefinite recuperation period.
Residency checklist
Click here to download Spidell’s Checklist to Help Determine California
Residency/Nonresidency:
www.caltax.com/files/2021/determineresidency.pdf

1

18 Cal. Code Regs. §17014(a)

2

R&TC §17014(a)

3

R&TC §17014

4

18 Cal. Code Regs. §17014(b)

5

R&TC §17016

6

18 Cal. Code Regs. §17014(b)

7

18 Cal. Code Regs. §17014(c)

8

Id.

9

In Re: Marriage of Leff (1972) 25 Cal.App.3d 630, 642; Estate of Phillips (1969) 269 Cal.App.2d 656, 659

10

Whittell v. Franchise Tax Board (1964) 231 Cal.App.2d 278; 18 Cal. Code Regs. §17014(c)

11

Appeal of Bailey (March 8, 1976) 76‑SEB‑016; FTB Publication 1051A, Guidelines for Married/RDP filing Separate
Tax Returns

12

§511 of the Servicemembers Civil Relief Act (50 U.S.C. Appen. §571)); R&TC §17140.5

13

Id.

14

R&TC §17014(d)

15

R&TC §17014(d)(4)

16

18 Cal. Code Regs. §17014(b)

17

Id.
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Credit for withholding when withholding isn’t
remitted to EDD
A president and CEO is treated differently than an employee for the purposes
of claiming a withholding credit when the tax isn’t paid.
By Kathryn Zdan, EA
Contributing Editor

In a precedential opinion, the former president and CEO of a staffing company was
not able to prove that amounts withheld from his paycheck were actually remitted to
the EDD; therefore, he could not claim a refund of withholding credits. 1 While most
employees can claim a withholding credit if they show the amount is withheld, 2 an
employee who actually has control over payroll withholding (e.g., a president or CFO)
must actually show that the amounts were remitted to the EDD in order to claim the
withholding credit. 3
When the FTB was unable to verify the income tax withholding the taxpayer reported
for 2016 and 2017, they requested that the taxpayer provide proof that the withheld
amounts were submitted to the EDD. The taxpayer provided EDD e-Services printouts
showing his claimed withholding amount for 2016 and a Form DE 9C, Quarterly Return
and Report of Wages, for 2017. The FTB did not accept these documents as proof
of withholding paid because they only showed the amounts reported, rather than the
amounts paid.
The FTB argued that the taxpayer was not a typical rank-and-file employee who has
no control over payroll tax withholdings and remittances. Instead, the taxpayer was the
president and CEO for the years at issue, and his duties included oversight of payroll tax
withholding and reporting. Therefore, he had to show proof that the funds were actually
remitted to the EDD.
Functional control test
The OTA looked to May v. Comm. regarding whether the withholding funds “functionally
May, the fact that the funds were technically withheld by
left the control of a taxpayer.”4 In May
the employer‑corporation was insufficient to show they had passed beyond the functional
control of the employee–taxpayer. The taxpayer in May was also the corporate CEO, and he
had misappropriated the funds back to the corporate account that he controlled, using them
to continue operation of the corporation that paid him an annual salary. He was therefore
not entitled to claim the withholding credits.
The OTA noted that when considering the functional control test, it didn’t matter if the
taxpayer in Carr was considered a responsible person who was personally liable for failing
to remit the withheld tax, only that he exerted control over the withholdings as both an
employer and an employee–taxpayer.
The taxpayer was unable to convincingly prove to the OTA that he lacked the ability to
control the company’s payroll withholding and reporting for the years at issue. He also did
not establish proof of the amounts actually withheld and that these amounts left his control
as president and CEO of the company.

1

Appeal of Carr, 2022-OTA-157P

2

R&TC §19002(a); Appeal of DeAmicis, 82‑SBE-114

3

See May v. Comm. (2011) 137 TC 147, 153

4

May v. Comm., supra
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Did you think Hyatt v. FTB was over? Think again
In a budget request, the FTB has requested an augmentation of $2 million to the
General Fund in each fiscal year 2022–23, 2023–24, and 2024–25 to contract with the
Attorney General’s office to defend against ligation matters pending before Sacramento
FTB 1 The FTB is seeking this increase to ensure it
Superior Court in the matter of Hyatt v. FTB.
can “adequately protect the state’s interest in this case.”
For anyone who has not read a California Taxletter issue since the 1990s, in 1993 the
FTB began a residency audit questioning Gilbert Hyatt’s 1991 change of residence and
domicile from California to Nevada following a microchip patent transaction that netted
him $40 million. A Nevada jury awarded Hyatt close to $400 million in damages from the
extremely aggressive residency audit, reduced to $1 million by the Nevada Supreme Court,
further reduced by the U.S. Supreme Court to $50,000 in damages.2 The Nevada Supreme
Court then ruled that Hyatt will have to pay the FTB for the costs, but not attorney fees.3
In 2017, the Board of Equalization finally heard Hyatt’s actual appeal of the FTB’s
assessment and ruled in favor of Hyatt on the residency issue but held that California
could tax the patent income received in 1991 because it was California business income
during 1991, but not 1992.4 Hyatt has now appealed the BOE’s ruling,5 and the FTB is
getting its ducks in order for this latest round of litigation.

1

https://esd.dof.ca.gov/Documents/bcp/2223/FY2223_ORG7730_BCP5903.pdf

2

FTB v. Hyatt (April 19, 2016) U.S. Supreme Court, Case No. 14-1175

3

Franchise Tax Bd. of California v. Hyatt (2021) 485 P.3d 1247

4

Appeal of Hyatt (August 29, 2017) Cal. St. Bd. of Equal., Case Nos. 435770, 447509

5

Hyatt v. FTB, Sacramento Superior Ct., Cas No. 34-2022000316913, filed March 16, 2022

PPP loan forgiveness exclusion
Remember that California only partially conforms.
By Sandy Weiner, J.D.
California Editor

Recently we’ve received numerous questions regarding AB 80’s partial conformity to the
federal treatment of Paycheck Protection Program (PPP) loan forgiveness and thought it was
time to do a short refresher on where things stand for tax professionals preparing extended
2021 returns.
Remember that AB 80 only:
● Currently conforms California law to the federal PPP loan forgiveness exclusion for
loans approved prior to April 1, 2021; and
● Allows “eligible” entities to deduct expenses paid with forgiven PPP loan amounts.
“Eligible entities” are those that can demonstrate a 25% gross receipts reduction
threshold (see discussion below).1
Loans approved after March 2021
AB 80 conforms to the federal PPP loan forgiveness provisions as they were last amended
by the Consolidated Appropriations Act (CAA). California does not conform to the extension
of the PPP loan program by the PPP Extension Act of 2021 (P.L. 117-6), nor the amendments
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made by the ARPA, which were enacted after the CAA. According to the FTB, because
these loans are not considered “covered loans” as that term was defined when AB 80 was
enacted, forgiveness of these loans does not qualify for the California exclusion. Rather, if
these loans are forgiven, they are treated as taxable COD income.
Relief could be coming
In the Governor’s May 2022 revised budget, he has proposed partial conformity to the
federal treatment for PPP loans approved after March 2021, retaining the AB 80 25% gross
receipts threshold requirement for deductible expenses. This language is currently included
in proposed AB 194 (see “Tax refunds and other tax relief contained in California budget
deal” below).
We still recommend that taxpayers with PPP loans approved after March 2021 hold off
filing their returns to see if this partial conformity legislation is enacted.
AB 80 “eligible entities”
As mentioned above, only those taxpayers that can demonstrate a 25% gross receipts
reduction threshold may deduct expenses paid with forgiven PPP loan amounts on their
California returns.
To qualify, a business must demonstrate at least a 25% reduction in gross receipts in any
2020 calendar quarter compared to the comparable 2019 calendar quarter. If they were
in business for all of 2019, they can also compare calendar-year 2019 to calendar-year
2020.
Even though we are preparing 2021 returns, we still measure 2020 gross receipts against
2019. This is true even if the loan was made, approved, or forgiven in 2021.
Remember that only those businesses that had a 25% gross receipts reduction from
2020 to 2019 were able to qualify for a second‑draw PPP loan. AB 80 incorporated the
second‑draw PPP loan 25% gross receipts threshold qualifications.
This means that if a business qualified for the second‑draw PPP loan, they automatically
qualify to deduct expenses paid with forgiven second‑draw PPP loans on their California
return.

1

AB 80 (Ch. 21-17); R&TC §§17131.8, 24308.6

Tax refunds and other tax relief contained in
California budget deal
The Governor and legislative leaders have reached a 2022–23 budget
agreement that contains tax refunds to combat inflation and other major tax relief.
These agreements are contained in various budget trailer bills that will be voted
on by the California General Assembly shortly. Here are some highlights of these
provisions.
AB 192/SB 192 authorizes approximately $9.5 billion in tax refunds, ranging from
$400 to $1,050 for married filing joint and $200 to $700 for all other taxpayers
depending on their California AGI, and whether they claim any dependent credits. To
download a table specifying who qualifies for what amounts, go to:
www.caltax.com/files/2022/cataxrefunds.pdf
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To qualify, the taxpayer must:
● Be a California resident on the date the payment is issued, and for at least six
months during the 2020 calendar year;
● Have filed their 2020 tax return by October 15, 2021; and
● Not be claimed as a dependent on another taxpayer’s 2020 California tax return.
AB 194/SB 194 contain the following key provisions:
● Extend the partial conformity to the federal treatment of Paycheck Protection
Program loan forgiveness to apply to PPP loans approved after March 2021 (AB
80’s 25% gross receipts reduction threshold would still apply to deduct expenses
paid with these forgiven loans);
● Enact first-time penalty abatement beginning on or after January 1, 2022. Unlike
the federal first-time penalty abatement, penalty abatement would only be available
once rather than once every four years;
● Enact a partial sales and use tax exemption for diesel fuel for the period October 1,
2022, through October 1, 2023;
● Allow the 2020 and 2021 Main Street Small Business Tax Credits to be claimed on
an amended tax return; and
● Extend the California Competes Tax Credit by five years, through the 2027–28 fiscal
year.
In addition, AB 195/SB 195 would:
● Repeal the cannabis cultivation tax;
● Revise the cannabis excise tax so it is collected at the point of retail sale; and
● Allow qualified cannabis businesses to claim a credit of up to 25% of their qualified
expenditures (employment compensation, safety-related equipment, training
and services, and workforce development and safety training) up to $250,000
maximum.
Noticeably absent is any clean-up legislation relating to the passthrough entity elective
tax.

Important Tax Rulings
Loan guarantee does not increase basis in partnership interest — Taxpayers were not entitled
to increase the adjusted basis in certain limited partnership interests by a $9.5 million
guarantee because the taxpayer bore no economic risk of loss in relation to the guarantee.1
Using the constructive liquidation test to determine whether a partner bears an economic
risk, the OTA determined that it was unlikely the partner would have to pay because there
were other parties to the agreement who would likely be liable prior to the partners. In
addition, given the FMV of the properties, it was also unlikely that the lender would go after
the partners because they’d be able to recoup all remaining loan amounts by foreclosing on
the properties.
1

Appeal of Crocker, 2022-OTA-137

Bogus amended returns don’t do the trick — A taxpayer was the sole shareholder in an S
corporation that was a 50% member of an LLC classified as a partnership. The taxpayer
claimed that gain received from the sale of property by the LLC that passed through to
his S corporation and then on to him should have been treated as COD income from
foreclosure in lieu of sale (which could be excluded because he was insolvent).2 He
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provided “amended” LLC and S corporation returns to support his argument, but these
“amended” returns were never filed by the entities with the FTB, and other workpaper
documentation provided by the taxpayer was questionable at best. The OTA upheld
the FTB’s determination that the taxpayer had $4 million in unreported income from
flowthrough IRC §1231 gain.
2

Appeal of Johnson, 2022-OTA-166P

Dishonored payment penalty applied to rejected duplicate payment — Taxpayers who
inadvertently made a duplicate $94,000 payment to the FTB (which was dishonored
because of insufficient funds) were liable for the dishonored payment penalty.3 The
taxpayers’ CPA had prepared a duplicate extension request for the 2019 tax year,
including a second payment, which the taxpayers were unaware of. Because they, too, had
made an identical $94,000 payment, their account became overdrawn when the second
$94,000 payment was made. The taxpayers argued for reasonable cause abatement of
the penalty, which can be abated if the taxpayers reasonably believed that the amount
would be paid. But there is no standard in the law for the taxpayers’ situation: where no
payment was ever due to be paid to the FTB in the first place. And although the IRS has
discretionary powers to abate the federal dishonored payment penalty, the OTA cannot
compel the FTB to abate a penalty.4
3

Appeal of Chan, 2022-OTA-151SCP

4

IRC §6657; R&TC §19134

Shareholders could not reclassify income received from S corporation — The
California Court of Appeal upheld the OTA’s ruling that S corporation shareholders
must apportion business income received from the S corporation’s sale of its
subsidiary’s goodwill rather than allocate it to the shareholders’ state of residence
as income from the sale of an intangible. 5 Under the applicable regulation, an S
corporation’s business income distributed to its shareholders is sourced at the S
corporation level, not the shareholder level. 6 For further details, see the January 2020
issue of Spidell’s Strategic Tax Advisor ®.
5

The Metropoulos Family Trust, et al. v. California Franchise Tax Board (May 27, 2022) Cal.App.4th, Dkt. No. D078790;
Appeals of the 2009 Metropoulos Family Trust, et al., 2019-OTA-385P

6

18 Cal. Code Regs. §17951-4(d)

Workers need not establish they were hired before applying ABC test — Unlicensed flooring
installers successfully argued that the jury in their trial court case was given incorrect
instructions that before the ABC test was applied to determine if the installers had been
misclassified, the installers first had to establish they were hired by the construction
company.7 The unlicensed flooring installers installed floors on behalf of Roussos
Construction Inc., a general contractor. The installers had been hired and paid by three
“subcontractors” who worked for Roussos.
The installers argued that the trial court had erred by instructing the jury that before
the ABC test is considered, the installers must first “prove they were hired by Roussos
Construction, Inc., or an agent of Roussos Construction Inc.” They argued this instruction
conflicted with the Dynamex decision.8 Roussos argued that the ABC test is a classification
test that places the burden of proof on the “hiring entity,” and an entity not involved in
a worker’s hiring cannot be the “hiring entity” and cannot be liable for misclassifying a
worker.
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The court of appeals agreed with the installers that a threshold hiring entity test was not
intended by Dynamex; rather, the term “hiring entity” as used in Dynamex was selected
for its neutral connotations and not as a prerequisite to the ABC test. The court concluded
the trial court jury had been misinstructed and remanded the case for a new trial.
7

Mejia et al. v. Roussos Construction, Inc. (March 25, 2022) Cal.App.3d, Case No C087709

8

Dynamex Operations W v. Superior Court (2018) 4 Cal.5th 903

Thumb Tax
Inflation-adjusted minimum wage starting in 2023 — According to the Governor’s 2022
Budget Summary, inflation is expected to exceed 7% in 2021–22, triggering an accelerated
increase of the state’s minimum wage for millions of workers to $15.50 per hour regardless
of employer size, starting in January 2023. The 2016 wage law signed by then‑Governor
Brown requires that any inflation growth above 7% triggers an even higher minimum wage.
Prior to the Governor’s announcement, the minimum wage was set to reach $15.00 for all
employers and be indexed for inflation starting January 2023. For 2022, the minimum wage
amounts are $15.00 for employers with 26 or more employees and $14 for employers with
25 or fewer employees.
To view the full 2022 Budget Summary, go to:
www.ebudget.ca.gov/2022-23/pdf/Revised/
BudgetSummary/FullBudgetSummary.pdf
All corporations must answer new question on Statement of Information — Effective January 1,
2022, due to the implementation of AB 3075 (Ch. 20‑357), which adds the Labor Judgment
language to the Form LLC-12, Statement of Information, all limited liability companies are
required to file a complete Statement of Information to answer the Labor Judgment question.1
The Labor Judgement question appears on page 2 of Form LLC-12 and asks: “Does any
Manager or Member have an outstanding final judgment issued by the Division of Labor
Standards Enforcement or a court of law, for which no appeal therefrom is pending, for the
violation of any wage order or provision of the Labor Code?”
Once a complete statement is filed after January 1, 2022, the “No Change” Form
LLC‑12NC can thereafter be submitted for filing.
1

www.sos.ca.gov/business-programs/business-entities/forms/limited-liability-companies-statement-information

FTB website enhancements — The FTB’s website has been recently updated with the
following enhancements:
● The Taxpayer Advocate’s webpage now provides a comprehensive list of all Advocate
services so taxpayers can see whether their issue meets Advocate criteria;
● Information about the Small Business Liaison is consolidated in one location; and
● The Tax Pros webpage has been reorganized so that the button to report a tax-related
issue is at the top of the page.
Nonresidents: How to Become One and What’s Taxable Webinar
If you think becoming a nonresident is as easy as simply moving out of California, think again. There are basic mistakes
taxpayers can make that will mean their still residents and subject to California tax. See how to properly become a
nonresident, find out how remote workers are taxed, understand how to report income when taxpayers in different
states marry or when taxpayers move during the year, learn what income is taxable to a nonresident, and more at this
two-hour webinar. Click here to subscribe.
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FTB updates conformity report — The FTB has updated its online Summary of Federal
Income Tax Changes enacted in 2021 to include an analysis of the Infrastructure Investment
and Jobs Act (P.L. 117‑58), which was signed into law on November 15, 2022. As updated,
the summary for 2021 analyses three federal laws:
● The American Rescue Plan Act of 2021 (P.L. 117-2);
● The PPP Extension Act of 2021 (P.L. 117-6); and
● The Infrastructure Investment and Jobs Act (P.L. 117-58).
The summary for 2021 provides a description of federal tax laws enacted in 2021 and
the impact of those laws on California’s personal income and corporation tax laws (i.e.,
whether California does or does not conform to the federal changes).
Access the full summary at:
www.ftb.ca.gov/about-ftb/data-reports-plans/
Summary-of-Federal-Income-Tax-Changes/index.html
CDTFA phasing out Limited Access Codes — Starting in June 2022, the CDTFA will begin
phasing out the Limited Access Code feature.2 Preparers who file returns on behalf of clients
using the CDTFA’s online system and who do not have a username and password should
sign up for one at:
https://onlineservices.cdtfa.ca.gov/
Creating a username and password will also provide access to other system features such
as: filing returns and reports, requesting filing extensions, making payments, submitting
claims for refund, and requesting relief from penalties and interest. Users will be able to see
the status of relief requests as well as view and print previously mailed letters, payments, and
filed returns.
2

CDTFA Tax Updates (June 15, 2022

CDTFA Customer Service Center expands hours — The CDTFA’s Customer Service Center
has expanded its hours and is now available Monday through Friday from 7:30 a.m. to
5:00 p.m. (Pacific time), except state holidays.3
Contact the CDTFA’s Customer Service Center at:
● Phone: (800) 400-7115; or
● Online chat: cdtfa.ca.gov.
For help after 5:00 p.m., the CDTFA’s “virtual assistant” is available via the chat feature
on the website.
3

Id.

Cannabis markup rate decreases July 1 — Starting July 1, 2022, through December 31,
2022, the cannabis markup rate will decrease to 75% (the current rate is 80%).4
The markup rate is the markup between the wholesale cost and the retail selling price
and is used to compute the average market price of cannabis or cannabis products sold
or transferred to a cannabis retailer by a distributor in an arm’s length transaction. In these
transactions, the average market price, which is subject to California’s 15% cannabis excise
tax, is the cannabis retailer’s wholesale cost of the cannabis or cannabis products plus the
CDTFA’s calculated markup rate.
4

CDTFA Cannabis Special Notice L-851
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(Mon–Tue)
8:30 a.m.–Noon PT

 Self-Study (tax and shipping included)
 Print $287.07 $243.97*
 Online $287.07 $204*

(Tue–Wed)
1:30 p.m.–5:00 p.m. PT

(Mon–Tue)
8:30 a.m.–Noon PT

(Mon–Tue)
1:30 p.m.–5:00 p.m. PT

 Add Bonus CPE
8-hour online
self-study $89
$69**

22/23 Federal Tax Update Webinar $244 $204*
 Live Webinar — January 5 & 6, 2023
8:30 a.m. to Noon Pacific Time

 On-Demand Webinar — Available by January 13, 2023

G $358 $318*

 December 5, 2022

 December 13, 2022  December 15, 2022  January 19, 2023

 January 23, 2023

 January 25, 2023

 December 6, 2022

 December 14, 2022  January 18, 2023

 January 24, 2023

 January 27, 2023

(Mon)
DoubleTree by Hilton
Sacramento

(Tue)
South San Francisco
Conference Center
So. San Francisco

 Check # __________
Make checks payable to: Spidell

(Tue)
Scottish Rite Event
Center
San Diego

(Wed)
Hilton Anaheim
Anaheim

(Thu)
Warner Center
Marriott
Woodland Hills

(Wed)
DoubleTree by Hilton
San Jose

(Mon)
South San Francisco
Conference Center
So. San Francisco

(Mon)
Scottish Rite Event
Center
San Diego

 January 20, 2023

(Fri)
DoubleTree by Hilton
Sacramento

(Tue)
Hilton Anaheim
Anaheim

Name

 Charge my:
MC
Visa
AmEx Discover

(Wed)
Warner Center
Marriott
Woodland Hills

(Fri)
Pechanga Resort &
Casino
Temecula

We need your professional
license/registration number(s) for
continuing education credit.

Company Name

Address

CPA No.

City/State/ZIP

CFP No.

Card Number

Billing ZIP

Exp. Date

Security Code
Phone

Signature

Fax

EA No.

E-mail

The 2022/23 Federal and California Tax Update is designed to meet the requirements for 8 hours of continuing
education for CPAs and CFPs†; 6 hours of Federal Update for EAs††; 6 hours of Federal Update and 2 CA for CRTPs; and
6.75 hours of General MCLE/Tax Specialization credit for attorneys.
Live seminar cancellation policy: Our cancellation policy has changed. No refunds will be allowed within 7 business
days of the seminar. However, you are always welcome to change to a live tax update webinar date or convert to the
on‑demand version.
Live webinar cancellation policy: We will refund 100% of your webinar registration if you cancel by 12 noon PT, seven business days
before the webinar. But you can change your webinar date or transfer to an on‑demand with no change fee. Call: (714) 776‑7850.

CRTP No.
PTIN
CA Bar No.

source code: 0722CAT

Discount valid through July 11, 2022.

*

**
2022/23 Bonus CPE: Federal Tax Review online self-study is available within 10 business days of course completion date. Requires purchase of
webinar or self-study course options. Online self-study is $89 when purchased separately.

Printable electronic course manual will be e-mailed prior to webinar date. You must have computer speakers to listen to the webinars.

‡

CFPs do not receive credit for the on-demand webinar or self-study versions of this course.

†

EAs will receive a 2-hour federal tax self-study to ensure up to 8 hours of CPE.

††

Spidell Publishing, Inc. is registered with the National Association
of State Boards of Accountancy (NASBA) as a sponsor of continuing
professional education on the National Registry of CPE Sponsors.
State Boards of Accountancy have the final authority on the
acceptance of individual course for CPE credit. Complaints regarding
registered sponsors may be submitted to the National Registry of CPE
Sponsors through its website: www.nasbaregistry.org. This webinar is
designed to meet the requirements for the specified number of hours
of continuing education for the California Board of Accountancy.
Level: Update. Field of Study: Taxes. Delivery method: Group Internet
Based and Self-Study. For more information regarding administrative
policies, such as complaints or refunds, contact Spidell Publishing at
(714) 776-7850. General tax preparation knowledge is required.

This course has been designed to meet the requirements of the IRS Return Preparer Office;
including sections 10.6 and 10.9 of Department of Treasury’s Circular No. 230 (Provider
No. CRA7E); the California State Board of Accountancy; the California Bar Association;
the Certified Financial Planner Board of Standards, and the California Tax Education
Council. This does not constitute an endorsement by these groups. The State Boards of
Accountancy have final authority on the acceptance of individual courses for CPE credit.
For more information regarding administrative policies such as complaints or refunds,
contact Spidell Publishing at 714-776-7850. Spidell Publishing, Inc. has been approved by the
California Tax Education Council to offer continuing education courses that count as credit
towards the annual “continuing education” requirement imposed by the State of California
for CTEC Registered Tax Preparers. A listing of additional requirements to renew tax
preparer registration may be obtained by contacting CTEC at P.O. Box 2890, Sacramento,
CA 95812-2890, or by phone at 877-850-2832, or on the internet at www.CTEC.org.

Prefer to order by mail?
Mail to: Spidell
P.O. Box 61044
Anaheim, CA 92803‑6144

Name

Answer Sheet for Spidell’s

California Taxletter July 2022 Self-Study
 My check number (

) for $_____________ payable to Spidell Publishing, LLC®, is enclosed.

Charge my:  Visa  MasterCard  AmEx  Disc. Card No.
Name

Exp.

Signature

Sec. Code: ___________

Company

No. of hours to complete

Address
City

State

Phone

Fax

Billing ZIP

E-mail

CPA ____
CRTP#

Deadline to Complete the Course: In accordance with NASBA requirements, you have one
year from the date of purchase to complete the examination and submit it to our office for
grading. This test expires one year from July 2022.
This exam covers the topics that were reported in January, February, March, April, May, and June 2022. The
course is broken down into 6 modules, worth 1 hour of CPE each. You may take anywhere from 1 hour to 6 hours,
it is your choice. The price for the course is $12 per module.
If you would like to download the course materials, go to:
https://www.caltax.com/spidellweb/public/webinars/materials/july2022catmaterials.pdf
If you wish to take the exam, go to:
https://www.caltax.com/spidellweb/public/webinars/materials/july2022catexam.pdf
Complete the answer sheet and send it to us at your convenience, along with your credit card information, or a
check payable to Spidell Publishing, LLC®. We will grade the answer sheet, and if you answer 70% or more of
the questions correctly you will be sent a certificate of completion. Passing CPAs will be recommended for up to
six hours of continuing education credit, and passing CRTPs will be recommended for up to six CA tax hours of
continuing education. If you don’t wish to take the exam, you don’t have to. It’s up to you. Also, your staff can
take the exam if they wish.
Mail or fax this Answer Sheet (with payment) to:
Spidell Publishing, LLC®
P.O. Box 61044
Anaheim, CA 92803-6144
Fax: (714) 776-9906
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Name

Final Exam Questions
January 2022 Module
1.

7.

 a)
 b)
 c)
 d)

 a) A trust treated as a disregarded entity is not
eligible to claim the credit
8.  a)
 b) A trust owner is not qualified to make the
election
 c) A grantor trust may make the election, claim
the credit, and pass the credit through to the
beneficiaries
 b)
 d) An intentionally defective grantor trust is not a
qualified taxpayer and may not claim the credit

For families with $150,000 in adjusted gross
income who are not able to timely pay their
2019-2021 tax liabilities, an extension until
September 30, 2023, to make their tax
payments
Retroactive conformity to ARPA’s exclusion
of Restaurant Revitalization Fund grants,
with no deduction for expenses paid with
these grants
 c) Eliminating the NOL suspension for the
2022-2023 tax years
 d) Expanding the Passthrough Entity Elective
Tax Credit by decreasing the tentative
minimum tax limitation

 a) Credits with both carryover and refundable
provisions
 b) Credits with no carryover or refundable
provisions except the minimum tax credit or
credits that may reduce the net tax below the
tentative minimum tax
 c) The minimum tax credit
9.  a)
 d) Credits that contain refundable provisions but
 b)
no carryover provisions
 c)
 d)
3.  a) Golden State Stimulus payments, which are
not taxable based on guidance from the IRS
10.  a)
 b) A $300 charitable deduction for federal and
California purposes for 2021 for taxpayers
 b)
claiming the standard deduction
 c) Rental assistance payments taxable to tenants
 c)
 d) Employer-mandated COBRA subsidies,
excluded from the former employee’s income
 d)
for federal purposes, but taxable in California
2.

4.

5.

Indefinitely
For up to 10 years
For up to five years
For three years

 a)
 b)
 c)
 d)

Boot from a like-kind exchange
Guaranteed payments to partners
Both (a) and (b)
Neither (a) nor (b)

 a)
 b)
 c)
 d)

Five years
Three years
Two years
Indefinitely

Base of operations test
Place of direction and control test
Localization test
Residence of employee test
It ended for all businesses as of December 31,
2021
It is available to recovery startup businesses
in the fourth quarter of 2021
The credit does not reduce deductible payroll
taxes for California purposes
The FTB has stated that ERC refunds are
taxable income

March 2022 Module
a)
 b)
 c)
 d)

11. 

Passthrough Entity Elective Tax Credit
Main Street Small Business Hiring Credit
Other State Tax Credit
It doesn’t matter because these are all
Category 5 credits

February 2022 Module
6.

 a)
 b)
 c)
 d)

Individual
Estate
Trust
Disregarded business entity
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Name
a) California now partially conforms to federal April 2022 Module
treatment of Restaurant Revitalization Fund
16.  a) Any triggering tax payment that a corporation
grants
makes that sends their total tax liability over
 b) There is a 25% gross reduction threshold for
$80,000 must be made electronically
taxpayer to qualify to fully deduct expenses
 b) If a business is required to make its payments
paid for with Restaurant Revitalization Fund
electronically but then remits payment by
grants
check, there is a penalty of 15% of the
 c) California fully conforms to federal tax
amount not paid electronically
treatment of Shuttered Venue Operators Grants
 c) If an S corporation was not subject to the e-pay
 d) A business must demonstrate a 25% reduction
mandate but its total tax reported on the 2021
in gross receipts in any 2020 calendar quarter
return (including the passthrough entity elective
when compared to the same calendar quarter
tax) is more than $80,000, all future payments
in 2019 in order to deduct expenses for
are required to be made electronically
Shuttered Venue Operators Grants
 d) Once a taxpayer makes payments by EFT,
13.  a) Employers with more than 10 employees
they may not elect to discontinue using EFT
must provide up to 80 hours of paid sick
17.  a) The credit provides up to $1,000 as a
leave to covered employees
maximum refundable credit
 b) Employers must provide benefits
 b) The amount of the credit depends on the
retroactively to March 1, 2021
number of children the taxpayer has
 c) The federal credit for COVID-19-related paid
 c) The credit completely phases out at $25,000
sick leave benefits is not available to
 d) The taxpayer need not qualify for the Earned
California employers that provide these
Income Tax Credit to be eligible
supplemental benefits
 d) Supplemental paid sick leave does not apply 18.  a) Any age and permanently and total disabled
at any time during the year
to part-time employees
 b) Under age 19 at the end of the year and
14.  a) Sales/licensing of intangible property
younger than the taxpayer
 b) Leasing of tangible personal property
 c) Be a son, daughter, stepchild, adopted child
 c) Renting/sales of real property
or foster child
 d) None of the above
 d) Child and taxpayer must have lived in the
15.  a) Unused credits may be carried over for three
same California home for at least one year
years
19.  a) Appeal of Grant and Eichhorn Grant
 b) Capped at $25,000 per taxpayer per taxable
 b) Cohan v. Comm.
year
 c) Appeal of Lowe and Berkoff
 c) Total aggregated credits capped at $50
 d) Sutton v. Comm.
million annually
20.  a) Repair
 d) The eligible homeless person cannot be
 b) Installation
receiving supportive services from a services
 c) Fabrication labor
provider
 d) Service not connected with the sale
12. 
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May 2022 Module

a) Where the subcontractor is located
 b) Where the work is performed
 c) Where the benefit is received by the
customer’s customer
 d) Where the order is placed

25. 

a) It is up to the employer to determine if the
employee is eligible to participate in the
program
 b) Employees may recharacterize their account
form a Roth IRA to a traditional IRA
June 2022 Module
 c) Employers that don’t follow the program
26.  a) For 2022-2025, the entity must make two
requirements are subject to a $250 perpayments, the first of which is due by June 15
employee penalty
of the taxable year in the amount of $1,000
 d) Employers have no liability for an employee’s
 b) The June 15 payment deadline only applies to
decision to participate in the program
calendar-year taxpayers
22.  a) For purposes of calculating California’s LLC
 c) An overpayment of the 2021 tax may be
gross receipts fee, dealers in real property do
applied to the June 15, 2022, prepayment
not include the property’s adjusted basis
 d) The passthrough entity tax election may not
 b) LLCs holding property for investment do not
be made on a superseding return
include the property’s adjusted basis when
27.  a) Eliminating late-payment and late-filing
calculating the LLC gross receipts fee
penalties for the 2020-2021 tax years only
 c) Both (a) and (b)
 b) Reinstating Covered California health
 d) Neither (a) nor (b)
premium subsidies when the federal subsidies
21. 

a) If the property is owned by a passthrough
entity, the filing requirement applies to the
partners/members/shareholders
 b) Only one form should be filed for a like-kind
exchange even if there are multiple owners
 c) If property is co-owned and one of the
owners dies, a final Form 3840 must be filed
 d) If divorced spouses both own the property,
each one must file the form

23. 

end in 2022
 c) Extending the end date of the California
Competes Tax Credit program through 2026
 d) Providing a one-time refund of $400 to all
owners of California registered vehicles

a)
 b)
 c)
 d)

28. 

Unsupported sales for resale
Errors in claiming exempt food
Out-of-state vendor purchases
Marketplace facilitator sales

a) Proposition 22 applies to all app-based
29.  a) When Jack makes the sale in 2020, there is a
companies using gig workers
reassessment, and the entire property owned
 b) The ruling in Castellano v. California was
by House Bound is subject to reappraisal
that Proposition 22 was unconstitutional and
 b) Each time there is a change in ownership,
that app-based drivers must be classified as
there is a reassessment
employees
 c) Multiple transfers cannot be combined to
 c) The U.S. Ninth Circuit Court of Appeals
reach a change-in-ownership threshold for
ruled that Proposition 22 applies retroactively
reappraisal purposes
to May 30, 2018, when the Dynamex
 d) When Jill sells her 25% share, a total of 55%
decision became final
of the original ownership has been
 d) Uber and Lyft have reached a final settlement
transferred, so the apartment complex must
with their workers that they are to be considered
be reassessed for property tax purposes
independent contractors, not employees

24. 
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