California Taxation of
Multistate Businesses

SPIDELL

TAX < ANALYSIS - EDUCATION

www.caltax.com | E-mail: CPE@spidell.com | Phone: 714-776-7850 | Fax: 714-776-9906

YOUR CALIFORNIA SOLUTION SINCE 1975



This publication is distributed with the understanding that the
authors and publisher are not engaged in rendering legal, accounting
or other professional advice and assume no liability in connection
with its use. Tax laws are constantly changing and are subject to
differing interpretation. In addition, the facts and circumstances in
your particular situation may not be the same as those presented
here. Therefore, we urge you to do additional research and ensure
that you are fully informed before using the information contained in
this publication. Federal law prohibits unauthorized reproduction of
the  material in  Spidell’s  California Taxation of
Multistate Businesses manual. All reproduction must be
approved in writing by Spidell Publishing, Inc.”

This is not a free publication. Purchase of this electronic
publication entitles the buyer to keep one copy on his/her computer
and to print out one copy only. Printing out more than one copy —
and any electronic distribution of this publication — is prohibited by
international and United States copyright laws and treaties. Illegal
distribution of this publication will subject the purchaser to penalties
of up to $100,000 per copy distributed.




California Taxation of Multistate Businesses

Table of Contents

Introduction .........ueeeeeeennnnnnnene. 1
Large corporate understatement penalty........ccceoeevruence. 1
Nexus 3
Financial or pecuniary gain/profit test...........cccccoiiiiiiiiiiiiiiiii e 4
DOING DUSINESS.......euiniiiiiiiiiicictt ettt ettt 4

INOt OINE DUSINESS........oviiiiiiiiciiitc ettt 4

Factor threshold/economic NEXUS tESt........cciiuiiieieriiiiiciieieieste st eeete ettt ess s s beeseesaesreesneneas 5
Aggregation Of TECEIPES ........ccoiiiiiiiiiii 7

First challenge to economic nexus threshold launched ..............cccoiiiiii, 7

PUDBLC LaW 860-272 ...t 7
Ownership in passthrough entity ..o 9
ARIICY TMEXUS.....viuiitiiietiiiieiiteitt ettt ettt sttt a ettt b et st s b et b et st se e b 12
Allocation and apportionment ..........ceceveeeencceunnne 12
Taxable in anOther STAte?..........cccoiiiiiiiiii e 13
JUTISAICHON 10 TAX 1.vevieiiitictieticteetee ettt ettt ettt et et et e eteete et e beebeereeasesseeseeseessesesseessensesseessensans 14
Business or NONbusiNess INCOME? ..o 15
Classification of liquid working capital ............ccccoiiiiiiiiiiiiicee 17
Classification of target corporation’s stock sale.............cccoeuiiiiniiiiiiinniccce 19

Fidelity National Information Services, Inc. v. California Franchise Tax Board ................cccccu...... 20
Proration of deductions............cccccuiiiiiiiiiiiiii s 20
Apportionment of business income 20
Single sales factor apPOrtioNMENt............cciiiiiiiiiiiiiiii e 20
Three-factor fOrmula..........ccccoiiiiiiii 20
Gillette and the multistate compact’s optional apportionment formula...........ccccccceverrreiccccnnnnnee 21
Alternative apportionment formula 22
Throwback versus throWOoUt TULE ...........c.ccccciiiiiiiiiiiii e 22
Sales factor 23
What's included in “sales” ... 23
Definition of “gross reCeiPts” ... 24
SOUICING Of SALES ... 27
Sales of tangible personal PrOPETLY ...t 27

Sales thrOWDACK TULE............oviiiii e 27
Market-based SOUTCING.........cccuouiuiiiiiiiiiii e 28
SOUICING SEIVICES .....viuiiiiiiiiiitiiricit bbb 29
Sourcing sales of intangible property — generally ..........cccoviiiiiiiiiie 34
INEEIEST ..o 38
Sourcing sales of corporate stock or passthrough entity ownership interests .......................... 39
Dividends and gOOdWill...........ccccciiiiiiiiiiiiiiiii e 40

©2018 i Spidell Publishing, Inc.®



California Taxation of Multistate Businesses

Marketable SECUTTHIES ...........c.ovruiiiicieice e 41
Licensing/leasing/renting of marketing intangibles...............c.ccccccoeiiiiniiiinniine 42
Licensing/leasing/renting of nonmarketing or manufacturing intangible property .............. 42
Licensing/leasing/renting of mixed intangibles..............cccoviiiiiinie 43
Multistate planning OpPOrtUNIties.. ..o 44
Market-based SOUICING OVEIVIEW.........ccccciuiiiiiiiiiiiiiiiiiiicccc e 44
COSt Of PETLOTINANICE.......c.eviiiiiiieietcicicttet ettt ettt ettt e sene 45
Planning OPPOTtUNITIES .......c.cvvieiriiiiiiiiieiciecet ettt e 45
Interplay With NEXUS ISSUES ......c.cucuiuiiriiiiiiiiiiciccc et 47
Important qUESLIONS t0 @SK..........ccuiuiiiiiiiiiiii e 47
Applying the apportionment formula 47
BUilt-IN @AINS TAX ..vviiiiiiiciciciiii ettt 48
Installment SAles...........ccciiiiiiiiiiii e 48
Completed contract method ............ccccciiiiiiiiiii e 48
Net operating loSSes..........cccciviiiiiiiiiiii 48
Loss/credit limitations on mergers and acquUiSitions ...........cccccciiiiiininiiiiiiiicce 49
Pre-2013 taxable year 1ules ... 50
Income-producing aCHVIEY .......ccoueueuiiiriniiieiiiiee et 50
PersSONal SEIVICES........cviviiiiiiiiciei e 50
Allocating NONDUSINESS INCOIME .........cocuiuiiiiiiiiiiiiiiiic e 51
Pre-2013 taxable year fOormula...........cccociiiiiiiiiiiiiiicc e 52
Property factor ..o 52
PayToll fACtOT ..ot 52
Apportionment and passthrough entities 52
UNItary DUSINESSES .........cucuiuiiiiiiiiiiiiicc s 53
NONUNItary DUSINESSES .........cccuiiiiiiiiiiiii e 54
Nonunitary partnership business owned by nonresident individual..............cccccoevvniniiiiinnnns 54
Nonbusiness income from intangibles...............ccccoviiiiiiiiiiies 54
Combined reporting for unitary businesses................ 55
INO cOMbINed TePOTt FOTTN.......eviiiiiiietcicce ettt ettt 55
Unitary businesses operating solely within California...........ccccccoeoiiiiiiiiiiiiiiiniccccees 57
S COTPOTALIONS ...ttt sttt 59
Federal nonconformity for consolidated returns.............cccccccoiviiieiiiinininieciinnnceceereeeeees 60
UNItary DUSINESS......c.oiiiiiiiiiiiici et 60
Ownership MaNdatory ... 60
Judicial and regulatory tests ... 61
WHhich test 10 USE .....cuvuiiiiiic e 62
Form versus subStance ... 62
INSEAN UNILY ..ot 63
ACCOUNTNG PETIOAS. ...ttt 63
Spidell Publishing, Inc.® ii ©2018



California Taxation of Multistate Businesses

Group vs. separate entity COMPULAtIONS...........cccovvuiciriiiniiiiiiiercceeeee s 63
Intercompany transactions............cccciviiiiiiiiniii s 64
DIVIAENAS ... 64
Interest offset TUlES..........coiiiiiiiiii s 64
CAPILAL JOSSES.....euvviniieiiieieirictrte ettt ettt ettt 65
Net operating loSSes.........cccciiiiiiiiiiiiii s 65
Credit ShATING .......cooiiii s 66
Purchasing COrpOTation ...........cceucucuiiiiriiieiiieece ettt 67

Steps in computing California-source income of combined reporting group member .................. 68
Principal MemDber ..........ccoiiiiiiiii e 69

Election to file @ roup FELUITL .......ccocuiiiiiiiiiiiiiiicci e 70

Water’s-edge election ..........cvecreceiennncsenncesnesennnes 71

Making the @leCtion...........ccccciiiiiiiiiiiiiiiiii e 72

Terminating the election ..............cccccciiiiiiiiiiii e 72

Request for consent for a water’s-edge reelection............ccccoviiiiiiiiiiiiiiinie 73

Water’s-edge dividend deduction and interest offset.............ccccccciiiiiiniiiiiiiiiis 73

No “profit split” aCCOUNTING ........ccooiiiiiiiiiiiiiicii e 73

Appendix.... 74

Example of combined report computations and schedules from FTB Publication 1061 ................ 74

©2018 iii Spidell Publishing, Inc.®



	cover and disclaimer
	Multistate 111318



